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VIA FACSTMILE AND U.S. MAIL

Mz. Todd A. Stevenson

Actdng Secretary

Office of the Secretary

U.S. Consurzer Product Safety Comzmission
Washington, DC 20207

Re: Proposed Revision to Interpretative Rule on
Substantal Product Hazard Reporrs, 16 C.F.R.
Part 1115 (66 Fed. R2g. 30653 (Tune 7, 20011

Dear Mr. Stevenson:

1 appreciate the oppornunity to cormmeznt on CPSC's recent proposal to revise its
interpretarive rule regarding subszantal product hazard reports, 16 C.F.R.
$1115.12(5), o include referencs to information concerning proecduct expesience
outside the Urited Srates. 66 Fed. Reg. 30655 (June 7, 2001). Among the
clients I reprasent are companies that distribute consumer products in the United
Stares ard are U.S. subsidiaries of multi- national corporasions that have separate
subsidiaries which distribute similar preducts in other countries. [ am concerned
that the Comumnission’s proposed ravision in the reporting rule is premised on
unfounded assumptions and urrealistic expectations regarding such corzpanies.
In addition, despite its expressed irtention, the proposal does ot accuralely
reflect the substance of CPSC's recently adoped pelicy staterment ragarding the
trzarment of foreign infermaton under Section 15 of the CPSA. The proposad
revision instead sweeps mors broadly and raises the potential for (ater
interpretaticns that uniair.y seek to impose wide-ranging zempliance obligations
on such companies. The proposed revision o the rule must be reconsidered and
modified to rectify these problems

I. The Proposed Revision Does Not Reflect
the Substance of the Policy Statement

Or June 7, 2001, CPSC nublisted its final policy statement extitled "Guicancs
Document on Reporting Information Under 15 U.S.C. 2G64(h) About Potentially
Hazardous Products Manufactured or Dismibuted Quuside the Unired States,”

66 Fed. Reg. 30715, By its terins, the policy suatement explicitly contemplates
the situation where a firm "obtains information” that meets the criteria for
reporting under Section 15(b) which includes incidents or experience concerning
a preduct sold in a foreign sountry:

Mickael A, Wiggard
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"The Commission inferprets the stamrory reporting requirements
to mean that, if a firm obtains information that meets the crieria
for reporting listed above and that is relevant 10 a producs it salls
or distribures in the U.S., it must report that information o the
CPSC, no marter where the information came from. Such
information could include incidents or experience widh e same
or a substantially similar product, or a component shereaf, sold in
a foreign country.” Id. at 20717 (emphasis added).

In conmast, CPSC's contemporaneously proposed revision to the reporting rule
would add a senrence specifying that ‘nformation which a firm should study and
evaluare in order to determine whether it is abligated 10 report under Section
15(b) "may include information about product experience, performancs, design,
or manufacture outside the United States that is relevant to preducts soid or
digiributed In the United States.” 66 Fed. Reg. at 20636. This proposed mle
revision Unacccuntakly arrits the factual predicatz set forth in the policy
statement, i.e., that the firm has obtained such relevant informaticn regarding
product experience or performapes in a foreign country. This omission raises the
specter that the revised interpretative rule couid later be r2ad as imposing an
cbligation to estabiisi the sort of "duc diligence” systems o moritor and 2equire
foreign product-relaled informarion that CPSC now views as necessary for
product experience and performancs in the United States. Particularly in the case
of a company which is the U.S. subsidiary of a multi-national corporate parent
thar has separate subsidiaries in other countries argund the warld, such an
imerpretadon would be both ynreasonable and unrealistic.

II. The Proposed Revision of the Reporting Rule is Based on the
Unfounded Assumption that Fareign Product Information is
Readilv and Gegerallv Available to U.S. Companies

In the preamble 10 the final policy statemenr, CPSC asserts that "business
globalization and improvements in communicaton” have subgiandally reduced the
impediments 0 abaining aroduct information from abrozd. 66 Fed, Reg. at
30716. The Commission assers further that fimms frequentdy communicate via
computer, teiephore and fax machine with overseas cugiomers, suppliers and
“corporate relatives,” ard that there is thus no justification for the premise that
abtaining for2ign precuct information is more cifficult than obtaining e samse
types of domestically generated informarion.

In face, it is CPSC's assurrptien thar foreign and demestic product information
are equally accessible that has nro justirication or suppor:. In the domestic
context, both the suppliers and wholesale customers (such as dealers or retailers)
of a product manufzetarer or distributor have direct business relationships with
the company and are themselves subject to CPSC jurisdiction. In contrast,
manufacturers and distr*butors that ars U, S, subsidizries of multi-naticnal paren:
companies with separate subsidiaries that distribure products in other countries
have no direct business relationship with those separate distributor subsidiaries,
although thev may fzll into the category of "corporate relatives” as used by
CPSC. In additior, neither the parent company nor the separate subsidiaries in
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other countries are themselves subjest 10 CPSC 'unsdr‘lon Sez 15U.S5.C.
§2052(a)(10) acd (14). This presents a very different simation with respect o the
availability o the U.S. subsidiary of information regarding product experience or
perforrnance in foreign countries. CPSC has presented no factual suppart for its
glib asserdon that the advem of computers and [ax machines has made readily
and generally available to U.S. subsidiaries information regarding products
distibuted in foreign countries by separate subsidiary corporations with which
they have no direct business relationship.

Indeed, one commenter on the policy statement raised this issue direstly by
contending that the stateme=zt potentially places a new and undue burden on U.S.
companies to implement monitoring programs abroad corcparable 10 those in the
United States. 66 Fed. Reg. ar 30715-16. CP5C in itz preamble discussion only
indirsetly. addressed this commezt by first asserting that the policy statzment
imposes no burdens on firns thar did not previously exist. It dien cited one
exarmple involving a sexnalty that was impased w0 settle aliegations that a company
failed to report foreign information relating 10-a defective water distiller in a
timely mazner. 1d. at 20716, However, the Commission made ¢lear that the
firm "had learned zbout” the foreign irformation at issue substantially hefore it
finally reported to the Comumission. In other words, the example concamed a
situation in which, as in the poiicy statement iself, the firm “obuains information®
from a foreign scuncy which is relevant 1o a U.S. product and allegedly mests
the criteria for reporting.

The separate and additional issue of wbether CPSC viewed the company as
baving an obligation o seek our and moritor such fereign information on a
routine basis was simply not addressed. The Commission's blithe asserzion that
such information is as readily available as domestically generatcd cusiomer
COmpiaints or warranty c!am'.s continues to raise the concarn thal under He
preposed revision, it might interoret the CPSA as impesing such an unrsasanzble
and apen-endad obligation. W'mle c.omeancany generated informarion could
perhaps be expected (0 reach U.S. companies from supplisrs and reailers under
established satterms of U.S. busu:.ss rela:ionships, a simiiar assumption simply
canzot be mads with respect to U.S. subsidiaries and informarion regarding the
szme Or similar products dismribured internarionally by separate subsidiary
companies.

NII.  The Proposed Revision Should be Reconsidered and Madified

As currantly proposed, the CPSC's suggesied revision te the interpretative ruie
regarding substantial product hazard reporting uader Section 15(b) is susceptible
1o unreasopatly bread interpretations and does not even accurately reflecst the
subsmance of CPSC's recantly adcpred poiicy statement. The proposed revision
should be reconsidered and modified to tecrtify these problems, Moreaver,
because it concerns an interpreiative rather than a subsiantive nule, the revision
would ot resolve the uncerlying jurisdictional question of whether CPSC hag
autherity © require producs reporing based on evears or actions outside the
United States. See 15 U.S.C. §2052(a)(10) and (141,
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A key deficiency is the omission of the underlying factual predicate of the policy
statement, {e., the situation where a U.S. company obtains informacon regarding
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incidents or experience with a product sold in a foreign country that is relavant w
mintnum, the proposed revision to the reporting rule should be moedified o make
i &% where a tfirm acmally "obtains” foreign
informatior that is in fact relevant 10 a produc: sold or disiributed in the Unitad
States. Any such revision ta the ruje should correspondingly mak
I foreign i at
apable of appraciating its significarce achally receives it
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Conclusion

t the substance of CPSC ]

It is very important that the Commission reconsider and modify its proposed
revision in the substantial hazard reporting rule in order to aveid unfounded

assummptions and potentially unreasonable and burdensome interpretations.
Without rmedification, the nroposed revision will anfornunately have the

counterpracuctive effect of craating uncertainty and confusion with respect to the
the CPSA. Such an outzome 15 nat in the in
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reporung and compliance gbligariens of U.S. companies under Section 15(0) of
thousands of affected firms that it regulazes, or the public
Sincerely,

W/AA 72

Michael A. Wiegard
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Acting Secretary,

U.S. Consumer Product Safety Commission

Washington, D.C. 20207

= Proposed Amendment to CPSC’s

Substantial Product Hazard Reports
Title 26 C.F.R. Part 1115

Dear Mr. Stevenscon:

The purpose of this letter is to provide comments ¢n the Ccnsumer

"Product Safety Commission’s ("CPSC™) proposed amendment to Title 16 C.F.R.

Part 1115 published in the Fegeral Register of June 7, 2001 at pages 30655 —
30656°.

This firm represents several clients who believe that the CPSC's
prcposal is overly broad and vague. Without agrecing that the CPSC has the
authority to require any reporting of incidents or activities that cccur cutside the
defined jurisdiction of the CPSC?, the concarn of our clients is that, cespite the
initial comments made when CPSC first announcad its intention to publish a
policy statement, the CPSC continues to blur its policy statement about duties of
entities within the Unitec States, Assuming arguenco that a company subject to
the jurisdiction of the CPSC will evaluate information from any scurce, foreian or
domestic, in determining its reporting cuties under Section 15(b) of the
Consumer Product Safety Act, 15 U.S.C. § 2064(b), the CPSC's attempts to
provide guidance are still imprecise.

There are, at a minimum, two types of entities operating within the
United States that are affected by the CPS(C’s latest proposal. First, some
companies are headquartered in the United States. According to CPSC's
proposal, these companies must obtain information from some corporate relation
outside the United States before they can decide whether a foreign incident or
claim prevides a reason to report to CPSC under the provisions of Section 15(b).
As the “parent” company of overseas entities, the U.S. headquartered company
is in a position to require reporting of information abeut foreign incidents.

. Ravised Section 1115.12tf).
‘ Ses, 2.g., Secticns 2(a(10) and (14) of the Consumer Preduct Safety Act, 15 U.S.C. §§
2052{a}(10) and {14, .

C 320" New Mexico Ave.. N.'W. « Suite 242 « Washingter. C.C. 200'4-275¢
Telepncneg (202 237-60C8 o =ox (202} 237-8259
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Other entities operating in the United States, however, are
themselves subsidiaries of companies based outside the United States. As such,
these companies are not in any positicn to dictate reporting of product
information from the parent company or refated companies doing business
outside the United States. This is particularly true when the product involved is
designed and/or manufactured outside the United States. In the normal course

.of business, information abaut common products may be exchanged between
the parent and its subsidiaries, but the United States-based company does not
dictate the timing or substance of this process. Also, the concept of a defective
praduct varies among different countries. For example, in other countries a
problem experienced with a product because consumers do not follow care
instructions or use directions is not considered a defect. Therefore, this
information is unlikely to be considerad noteworthy or werth circulating to giobal
counterparts, ' -

Therefore, United States-based subsidiaries have two concerns with
CPSC's proposal — (1) the CPSC proposal dces not acknowledge that the United
States-based company cannot control the timing and content of information from
parent or related companies and (2) if information eventually makes its way to a
United States-based company and a report is made to the CPSC under Section
15(k), will CPSC fecus on the time product information was available to ancther
entity outside the United States? If the timeliness of reporting of United States-
based entities is judged by the time informeticn first became available outside
the United States, this would be unfair and it would create an incentive for
United States-based companies to do everything they could to avoid ever
learning about foreign product experience. Clearly this would be against the
spirit and intent of the CPSC's latest policy proncuncement.

Despite the CPSC's somewhnat unrealistic ailusion to the abilities of
a worldwide computer basad society®, global systems for communicating among
various branches of ccmpanies are expensive and cumbersome o maintain. The
differences in language, custom and ways of doing business mean that such
systems are established and maintained only when based on demonstrated need.
The CPSC's comments in the Suppiementary Information portions ¢f the notices
in the June 7 Fegeral Reg:b‘tef‘ appear to assume the existence of global state-
of-the-art communications devoted to product incidents. This is nct the case in
the real warld. If, however, this is what CPSC believes is required by Section
15(b), it should clearly state this in its amendment. Even if a policy statement

CPSC, Issuance of Policy Statement, 66 F.R. 30715, June 7, 2001, at 30716.
? CPSC, Issuance of Policy Statement, 66 F.R. 30715 and CPSC, Substantial Product Hazard
Renorts, 66 F.R, 30655,
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cannot be challenged through normai administrative rulemaking review, CPSC's
intent should be clear enough to allow public comment and legislative review.

We respectfully request that CPSC directly and precisely respond to
these concerns. The broad, vague language now used in the proposed
amendment and the evasive analysis in the Supplementary Information

~accompanying CPSC’s latest policy statements do more to raise concerns than
address them.

» Sincerely yours,
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- Michael A. Brown



